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Jian Hu, a native and citizen of China, petitions for review of a final order

of the Board of Immigration Appeals (“BIA”) affirming an immigration judge’s

(“IJ”) decision pretermitting his application for asylum, and denying his
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application for withholding of removal and relief under the Convention Against

Torture (“CAT”).  We have jurisdiction pursuant to 8 U.S.C. § 1252.  Reviewing

for substantial evidence, Quan v. Gonzales, 428 F.3d 883, 885 (9th Cir. 2005), we

grant in part and deny in part the petition for review.

The IJ pretermitted Hu’s application for asylum on the grounds that it was

untimely, and Hu does not challenge that determination on appeal.

Despite adopting the IJ’s decision, the BIA discounted the IJ’s adverse

credibility finding, and denied Hu’s applications for withholding of removal and

CAT relief on the alternative ground that they “failed for a lack of evidence

sufficient to meet [Hu’s] burden of proof.”  Because the IJ never reached the

merits of Hu’s withholding of removal claim, and the BIA provided no analysis

regarding that claim, we are unable to review the agency’s denial of withholding

of removal.  See Stoyanov v. INS, 172 F.3d 731, 736 (9th Cir. 1999) (holding that

“in order to establish an alternative holding on the merits, the BIA must provide a

reasoned analysis of the legal basis for its holding, specifying as well the

particular facts on which that holding relies”).  Thus, we vacate the BIA’s decision

as to withholding of removal and remand for further proceedings consistent with

this disposition.  See INS v. Ventura, 537 U.S. 12, 16-17 (2002).  
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The BIA adopted the IJ’s finding on the merits of Hu’s CAT claim and

substantial evidence supports the IJ’s conclusion that the punishment Hu described

was not severe enough to fall under the CAT.  See Zhang v. Ashcroft, 388 F.3d

713, 722 (9th Cir. 2004) (per curiam).

PETITION FOR REVIEW GRANTED in part; DENIED in part.
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